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HANDLING
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Generally, the law of the state where the employee is located will apply. A contractual agreement as
to which state law applies may be ineffective. A non-compete has to be reasonable to be enforce-
able. Reasonableness is determined by the courts based on the specific facts in each case. Primary
attention is given by the courts to:

* The geographic scope of the non-compete.
e The duration of the non-compete.
* The type of activity the ex-employee is precluded from engaging in.

Non-competes are more likely to be upheld if the geographic scope is smaller (local vs. regional vs.
national vs. global), the duration is shorter (six months to a year vs. one to three years), and the type
of activity is narrower (i.e., sales position only versus working for a competitor in any capacity). They
are also more likely to be upheld if the employee is only prohibited from soliciting the employer’s
established customers vs. prospects or targets.
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HOW SHOULD WE AT ROPELLA HANDLE
OBJECTIONS WITH CANDIDATES AND/OR
CLIENTS?

First of all we should get a copy of the non-compete
agreement ASAP. We should evaluate the company
that the candidate will be leaving and compare it to
the company they will be joining. For instance, if the
candidate is with a company like BASF or Dow, there
could be a problem. These companies have deep pock-
ets and may be compelled to enforce the agreement
at all costs. However, if the candidate is coming from
a much smaller company, their company may be less
likely to go to the expense of enforcing the agreement.

The other considerations to be discussed with the can-
didate and the client are the specific products and
markets the candidate is involved in. If the candidate’s
current company is truly a direct competitor, and the
candidate will be working with the products and mar-
kets that are exactly the same at both companies, this
may be a problem. However, if there isn’t a direct cor-
relation, it may not be as serious of a concern.

What is the geographic scope of the agreement? Is
it local, regional, or global? The greater scope of the
agreement, the less enforceable it becomes.

Does the candidate have any insight into how the com-
pany enforces non-competes?

Is there an attorney we can go to who will assess the
agreement as to its enforceability?

IN REGARDS TO DEALING WITH NON-
COMPETE ISSUES... HERE IS SOME FOOD FOR
THOUGHT

The 12 month clock (the normally allowable non-com-
pete timetable) would start on the start date and 12
months goes by very fast. On resignation day your new
hire gives notice but when resigning says; “l have been
asked to let my new employer announce through their
own timing - my new start date. Until then, they have
asked me to keep the announcement private. Besides
| will not be competing with the same products, for
' the same customers and so my new employer has re-

viewed my non-compete agreement and supports this
new role I’'m going into.”

By the time your new hires’ current company finds out
they have actually joined your company it should be
at least a month or more (often 2 or 3 months down
the road) and by the time they decide whether or not
they want to put forth a non-compete challenge, we
are probably talking about at least another month or
two. So we have now trimmed at least 3 to 4 months
off the non-compete clock before you or your leader-
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ship team has even been contacted by your new hires’
previous employer. This is a very typical scenario.

At this point you have the opportunity to con-
vince your new hires’ past employer that there’s no
non-compete issue here really worth wasting time and
money on and either;

a) The challenge goes away as do 95% of these
challenges because of the cost (time and money
involved). In most cases after the analysis of the
legality of the challenge it’s determined almost
all non-competes, when compared to the circum-
stances, prove pretty much unenforceable. Or the
challenge is deemed just too darn expensive to
enforce for the ROI, so typically the non-compete
challenge is simply dropped.

b) Or their attorneys start talking to your attorneys
and we end up right back to the challenge being
dropped again as it’s clear neither attorney’s going
to agree and/or some minor compromise is negoti-
ated and agreed too. Something like your new hire
stays away from this one or two customers for the
remaining time of the non-compete or your new
hire takes the remaining months of the non-com-
pete off. In other words, someone is taken out of
the very specific role you hired them for and focus-
es on other non-competitive customers or work.

By now you are probably at least 6 to 8 months into
the non-compete clock, so what do you do now that
the attorneys have spoken? Worst case scenario you
simply put your candidate on a special project for
the remaining few months of the 12 month non-com-
pete period. Your new hire is a very competent pro-
fessional with lots of abilities so keep your new hire
busy and off the radar screen of the “competitor” for
the remaining few months. As soon as the 12 month
non-compete period has expired there’s not a thing
your new hires’ previous company can say or do. You
simply put your new hire right back into the position
you hired them for. Now your new hire is producing
for you and growing the business and you are all smil-
ing from then on out as the attorneys are both con-
vinced they won.
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THE PRIMARY REASONS NON-COMPETE
AGREEMENTS GET TOSSED OUT AS
UNENFORCEABLE ARE THE FOLLOWING

More than 12 months in term is considered too long
by the courts.

More than 50 miles from current company or home
office location is considered too geographically re-
strictive by the courts. So agreements that are nation-
al or global in scope are extremely unlikely to survive
a challenge.

If a person sells or does research with a specific prod-
uct for a specific market anything other than those
very specific products for those specific markets
would be considered too restrictive.

Also if there are state lines being crossed (in other
words the current employer is in NJ - the candidate
lives in PA - and the new hiring company is based in
TX) it typically nullifies the non-compete. State lines
extremely complicate the enforceability of a non-com-
pete. Each state has totally different right to work
laws that very often cancel out the other states’ and
therefore make it almost impossible to protect the
viability of the non-compete.

In my thirty years as an executive search consultant,
| have only seen a half dozen non-compete agree-
ments effectively challenge a sales rep or R&D scien-
tist from joining another company. Rarely if ever are
non-competes an issue outside of sales and R&D func-
tional roles. The only time | know of where the new
hire was actually stopped from working was when a
surfactants sales rep in Chicago left a company like
BASF and then went to work for another but smaller
surfactants company working in the same sales role
right there in Chicago and begun directly calling on
the exact same customers. That was really pushing
the non-compete and the deeper pockets made it
very hard to fight against so the sales rep left the new
company and took a different job with a non-compet-
itor...and that was the end of that.

| can count on one hand how many non-compete
agreements have actually made it to court to be heard
in front of a judge per the many hundreds of place-
ments Ropella has worked on in the past 30 years.

So in conclusion - if your new hire has no direct prod-
uct competition issue, very little direct “existing” cus-
tomer issues, and leaves all competitive knowledge/
intellectual property from the past company, with the
past company, there will be very little reason your new
hires’ previous company can or will complain. No mat-
ter how much they might not like the idea of your new
hire joining what they might consider a competitor.
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ABOUT ROPELLA

As the world’s leading Executive Search Firm specializing in the chemical, consumer products and
technology industries, we understand the challenges you face in trying to find the perfect fit for

those highly specialized and complex executive positions. Ropella excels at finding those select few
executive candidates with the right skills, qualifications, background and management style, who fit

your compensation parameters and are ready to relocate. We believe nobody should have to waste time
screening resumes of candidates who aren’t qualified, don’t fit your compensation parameters, aren’t
serious about the role or aren’t ready to relocate. That’s why we developed the SMART Search System® to
provide our clients with precise and predictable hiring results, giving them a huge competitive advantage.
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